
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Leo L .  Bar ton

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat. ion or a Refund of Highway Use Tax
under Art ic le 27 of the Tax Law for the Period
Apr i l  7970 -  Decenber  1913.

AFFIDAVIT OF MAIIING

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the DeparLment of Taxat ion and Finance, over 18 years of age, and that on
the 29th day of December, 7982, he served the within not ice of Decision by
cer t i f ied  mai l  upon Leo L .  Bar ton ,  the  pe t i t ioner  in  the  w i th in  p roceed inS,  bY
enc los ing  a  t rue  copy  thereo f  in  a  secure ly  sea led  pos tpa id  wrapper  addressed
a s  f o l l o w s :

Leo l .  Bar ton
R.D. '1",  Box 127
Lee Center ,  NY 13363

and by  depos i t ing  same enc losed in  a  pos tpa id  p roper ly  addressed wrapper  in  a
(pos t  o f f i ce  o r  o f f i c ia l  depos i to ry )  under  the  exc lus ive  care  and cus tody  o f
the United SLaLes Postal  Service within the State of New York.

That deponent further says
herein and that the address set
o f  the  pe t i t ioner .

Sworn to before me this
29 th  day  o f  December ,  1982.

, '

tha t  the  sa id  addressee is  the  pe t i t ioner
forth on said wrapper is fhe last known address

AUTIIORIZED TO ADT]IINISTER
OATFIS PURSUANT TO TAX IJAW
SECTION 174



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

December 29, 7982

Leo l .  Bar ton
R . D .  1 ,  B o x  1 2 7
Lee Center ,  NY 13363

Dear  Mr .  Bar ton :

P lease take  no t ice  o f  the  Dec is ion  o f  the  Sta te  Tax  Commiss ion  enc losed
herewith.

You have now exhausted your r ight of  review at the administrat ive 1evel.
Pursuant to sect ion(s) StO of the Tax Law, any proceeding in court  lo review an
adverse decision by the State Tax Commission can only be inst iLuted under
Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced in the
Supreme Court of  the State of New York, Albany CounLy, within 30 days from the
date  o f  th is  no t ice .

Inquir ies concerning the computat ion of tax due or refund al lowed in accordance
wi th  th is  dec is ion  mav be  addressed to :

NYS Dept.  Taxat ion and Finance
law Bureau - l i t igat ion Unit
Albany, New York 72227
Phone i /  (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

Pet i t ioner '  s  Representa t ive

Taxing Bureau' s Representat ive
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STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petit ion

o f

IEO I. BARTON

for a Hearing to Review a Determinat ion of
Highway Use Tax under Art ic le 21 of the Tax law
for the Period Apri l ,  1970 through December,
7 9 7 3 .

DECISION

Pet i t ioner ,  Leo L .  Bar ton ,  R.D.  1 ,  Box  L27,  Lee Center ,  New York  13363,

f i led a pet i t ion for a hearing to review a determinat ion of highway use tax

under Art ic le 27 of Lhe Tax law for the period Apri l ,  L970 through December,

L973 (Fi le No. 14026).

A formal hearing was held before Jul ius E. Braun, Hearing 0ff icer,  at  the

off ices of the State Tax Commission, State 0ff ice Bui lding, 207 Genesee Street,

Ut ica ,  New York ,  on  March  16 ,  1982 a t  2 :45  P.M.  Pet i t ioner  appeared pro  se .

The Audit  Divis ion appeared by Paul B. Coburn, Esq. (Patr ic ia l .  Brumbaugh,

E s q .  ,  o f  c o u n s e l ) .

ISSI]E

Whether the Audit  Divis ion properly assessed addit ional t ruck mi leage

taxes against pet i t ioner based upon an upward adjustment to the reported

mileage and unladen truck weight.

FINDINGS OF FACT

1.  0n  June 28 ,  L974,  the  Aud i t  D iv is ion  issued to  pe t i t ioner ,  Leo l .

Barton, an Assessment of Unpaid Truck Mi leage Tax assert ing addit ional tax due

under Art ic le 2l  of  the Tax Law for the period Apri1,  1970 through December,

1973 in the amount of $11729.25, plus penalty and interest in the amount of
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$ 2 3 7 . 1 0 ,  f o r  a  t o t a l  d u e  o f  $ 1 1 3 6 6 . 3 5 .  T h e  A s s e s s m e n t  w a s  i s s u e d  a s  t h e  r e s u l t

o f  a  f ie ld  aud i t .  o f  pe t i t ioner 's  books  and records .

2. During the period at issue, pet i t ioner owned several  di f ferent trucks,

including a Diamond-T tractor and Trai lmobi le trai ler,  a 1962 Ford dump truck,

and a 1959 Internat ional dump truck. 0n September 28, 1970 pet i t ioner f i led an

Application for Highway Use Permits for the 7962 Ford, giving the unloaded

weight as 17,840 pounds. Pet i t ioner f i led quarter ly Truck Mi leage Tax Returns

for the audit  per iod basing his tax on the rates for maximum gross weight

(maximum gross weight method).

3 .  0n  aud i t ,  pe t i t ioner  cou ld  p roduce no  t r ip  records ,  income records  or

fuel records by which the auditor could determine the taxable mi leage for the

period. Pet i t ioner also fai led to keep several  appointments for a supervised

weighing of his dump truck. As a result  of  the lack of records, the auditor

est imated addit ional laden tax based on the highest quarter reported. Credit

was given for taxes previously paid. Due to pet i t ioner 's fai lure to weigh his

truck, the auditor arbi trar i ly increased the unladen weight claimed by 1,000

pounds to 18,400 pounds result ing in $98.85 addit ional unladen tax due.

4. The auditor gave no credit  for taxes paid for the quarter ending

December 31, 1972 due to a missing tax return. At the hearing, the Audit

Divis ion produced the missing return indicat ing that tax of $79.85 had been

p a i d .

5. Pet i t ioner paid no highway use taxes during the second two quarters of

797A. 0n his returns he stated that dur ing these periods he leased his tractor

and trai ler to Colonial  Highway Express of Buffalo,  New York and that Colonial

had paid the taxes. At the hearing and thereafter,  pet i t ioner could produce no
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evidence that Colonial  had paid any tax on the tractor and trai ler dur ing the

per iod  o f  the  lease.

6 .  For  the  las t  quar te r  o f  7970,  pe t i t ioner  pa id  tax  o f  $23.19 .  Pet i t ioner

did not produce any evidence demonstrat ing the use to which his truck was put

or the actual mi leage travel led during the quarter.

7. Fol lowing the hearing, pet i t ioner produced weight sl ips for his 1962

Ford dump truck for weighings done in 1970 showing a gross weight of 531800

pounds with a tare weight from an undisclosed source of 77,400 pounds.

8. Pet i t ioner also produced a statement from one Hugh Aikens, contractor,

bearing the stamp and signature of a Commissioner of Deeds, stat ing that he had

employed pet i t ioner during the years 197L, 1972 and 1973 on construct ion si te

work. The statement also stated that dur ing Lhese years pet i t ioner pr imari ly

used his truck for on-si te work for Aikens and that pet i t ioner would general ly

leave his truck at the si te and dr ive his car back and forth to the work si te.

9. Pet i t ioner test i f ied that he based his taxable mi leage on his speedoneter

readings at the end of each taxable quarter,  recorded that mi leage on quarter ly

returns and f i led them. This was pet i t ioner 's only record of mi leage for the

p e r i o d .

CONCTUSIONS OF tAhl

A. That the weight sl ips presented by pet i t ioner are only evidence of the

gross weight of the truck on the dates weighed. They are not evidence of the

unladen weight of the truck. The unladen weight of the truck includes the

actual weight of the vehicle plus al l  equipment necessary to i ts operat ion

including a ful1 tank of diesel fuel  (Matter of  Consol idated Freightways

Corpora t ion  o f  De laware ,  S ta te  Tax  Commiss ion ,  Ju ly  3 ,  19811 Tax  Law,  sec t ion

501,  subd.  7 ) .  S ince  pe t i t ioner  fa i led  to  have h is  un laden t ruck  we ighed,  the
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weight as determined by the auditor hras not unreasonable and the addit ional tax

was proper ly  assessed.

B.  That ,  s ince  the  Aud i t  D iv is ion  produced pe t i t ioner rs  December  31 ,  7972

quarter ly Truck Mi leage Tax Return at the hearing, pet i t ioner wi l l  be al lowed a

cred i t  aga ins t  the  assessment  o f  $79.85  as  repor ted  on  tha t  re tu rn .

C. That inasmuch as pet i t ioner demonstrated that his truck was used

primari ly for on-si te construct ion work during the years 1971 through 1973, the

mileage f igures reported on his returns for the period January, 1970 through

December, 1973 are reasonable and adequate and wi l l  not be assessed for mi leage

higher than reported.

D. That pet i t ioner did not meet his burden of proving that the correct tax

was paid for the last three quarters of 1970 and therefore pet i t ioner was properly

assessed addit ional tax due for the second, third and fourth quarters of 1970.

E. That inasmuch as pet i t ioner acted in good fai th and there was no

intent to evade the tax, penalty and interest as prescr ibed by subdivis ion 3 of

sec t ion  512 o f  the  Tax  law are  wa ived.

F. That the pet i t ion of leo L. Barton is granted to the extent indicated

in  Conc lus ions  o f  Lawt tB" ,  "C"  and "E"  above;  tha t  the  Aud i t  D iv is ion  is  hereby

directed to modify the Assessnent of Unpaid Truck Mi leage Tax issued June 28,

1974. and that,  except as so granted, Lhe pet i t ion is in al l  other respects

den ied .

DATED: Albany, New York

DEC 2 9 1982
lx ' l  tnt b


